Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554 '

RECEIVED Zé’ 7%

FEB -2 2001

FEDERAL COMMURIGATIONS COMMISSION
OFFICE OF THE SECRETARY

' MOTION FOR STAY OF
SECTION 69.605 OF THE COMMISSION’S RULES

Moultrie Independent Telephone Company

David A. Irwin
Tara S. Becht
Nathaniel J. Hardy (Bar Admission Pending)

Its Counsel

Irwin, Campbell & Tannenwald, P.C.
1730 Rhode Island Avenue, N.W.
Suite 200

Washington, D.C. 20036-3101

Tel. 202-728-0400

Fax: 202-728-0354

March 29, 1999



Before the
FEDERAL COMMUNICATIONS CON[MISS_ION
Washington, DC 20554

In the Matter of

Motion for Stay of the Commission’s Rules
Part 69.605(a)

S N N N

To: The Commission

- MOTION FOR STAY OF
SECTION 69.605 OF THE COMMISSION’S RULES

I. Moultrie Independent Telephone Company (“Moultrie”), pursuant to Section 1.43
of the Commission’s rules, by its counsel, requests that the Commission stay the National
Exchange Carrier Association (“NECA™) from collecting and recording cost information from
Moultrie, purportedly under Section 69.605(a) of the Commission’s rules, until the Commission

has the opportunity to review and rule on the accompanying Petition for Declaratory Ruling

submitted by Moultrie.

I Introduction.
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Moultrie is a rural independent local exchange carrier (ILEC) serving S06 access
lines in central Illinois. As required by Section 69.6035 of the Commission’s rules, 47 C.F.R. §
69.605, Moultrie .has submitted its 1997 costs to NECA for the purposes of compiling rates for
small telécommunications carriers. NECA returned Moultrie’s 1997 cost study claiming that the
study was not prepared in accordance with the Commission’s rules. NECA asserts that certain
affiliate transactions Moultrie undertook in 1997 violated the Commission’s Section 36 separation
rules. NECA has informed Moultrie that it mﬁst prepare a revi_sed cost study, or NECA will

penalize Moultrie by using the 1996 cost study previously submitted by Moultrie.



3. Moultrie submits that its 1997 cost study was prepared in accordance with the
Commission’s rules and that its cost study is valid thereunder. However, Mouitrie believes there
is a patent ambiguity between the Commission’s separation rules, 47 C.F.R. §§ 36.2(a) and (c),
aﬂd its accounting rules, 47 C.F.R. §§ 32.27(a) - (c). Moultrie prepared its cost study using its
best judgement in face of the ambiguity engendered by the rules. Moultrie believes that the
Commission must address the contradiction in its rules before Moultrie is subjected to the penalty

of having to abide by a revised cost study through NECA - and the consequential economic harm

and distortion of its rates.

4. Accordingly, Moultrie requests the Commission issue a stay of Section 69.6035(a)

of the Commission’s rules pending ruling on the accompanying Petition for Declaratory Ruling.
Such stay would preserve the status quo until Moultrie and interested parties have an opportunity
to present their case to the Commission. Grant of the stay would be in the public interest because
the difference between Moultrje’s and NECA’s iﬁterpretation of the Commission’s rules will

significantly impact many of the carriers that NECA represents.

I1. Moultrie Meets the Commission’s Requirements for the Grant of a Stav.

5. For the Commission to grant a stay of its rules, a petitioner must demonstrate that:
(1) it is likely to prevail on the merits of its petition for review; (2) it will suffer irreparable harm

in the absence of a stay; (3) a stay will not injury other parties; and (4) a stay is in the public

interest.'

L. Virginia Petroleum Jobbers Ass'n v. FPC, 259 F2d 921, 925 (DC Cir. 1958), as modified
in, Washington Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F2d 841, 843 (DC

Cir. 1977).



A. Moultrie Is Likelv to Prevail Upon the Merits of its Petition
for Declaratorv Ruling.

6. NECA contends that Moultrie has violated Section 36.2 of bthe Commission’s

- separation rules by including certain affiliate transactions in its cost study. However, inclusion
of such transactions are required pursuant to section 32.27 of the Commission’s accounting rules.
See, 47 C.F.R. § 32.27. Specifically, section 36.2 requires a carrier to include property
transferred to an affiliate and related expenses, and exclude rent paid to the affiliate for use of the
traﬁé‘férre'd property from the carrier’s accounts. 47 C.F.R. §§ 36.2(a) and (c). Section 32.27
requires carriers to include assets transferred to an affiliate and services provided to a carrier from
an affiliate in the carrier’s accounts. 47 C.F.R. §§ 32.27 (a)-(c). Moultrie has sought to follow
the Commission’s accounting rules, which appear to be contrary to the Commission’s separation
rules. To seek clarification of this patent discrepancy, Moulrﬁe has submitted a Petition for
Declaratory Ruling with Commission. Upon a plain reading of the FCC’s rules, Moultrie’s
interpretation of the rules is correct, and thus, Moultrie will prevail upon the merits of its Petition

for Declaratory Ruling.

B. Moultrie Will Be Irreparably Harmed Should this Motion for Stav Be Denied.

7. In returning Moultrie’s 1997 tost study, NECA stated that if a new cost study to
its satisfaction is not submitted by the “cost lock™ date for determining cost data for 1997, NECA

will use the cost study submitted by Moultrie in 1996. The “cost lock” date is March 29, 1999.

Therefore, Moultrie needs immediate relief.

8. Use of the 1996 cost study would inaccurately depict the state of Moultrie's
investments in its facilities and transactions undertaken in 1997, and this will negatively affect

Moultrie’s profits. Should NECA be allowed to arbitrarily replace Moultrie’s 1997 cost study
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with data from 1996, Moultrie will lose the economic and efficiency benefits gained by its
transactions with its affiliate, as reflected in the 1997 cost study. Hundreds of thousands of dollars
are at issue. Moultrie will be irreparably harmed if NECA is allowed to apply 1996 cost

information to Moultrie’s 1997 business activities.

C. Grant of a Stav Will Not Injurv Other Parties.

9. The grant of the requested stay will not injure other parties. In fact, if the
Commission determines that the separation and accounting rules are contradictory, as Moultrie
contends, all NECA associated carriers will benefit from a subsequent clarification by the
Commission. No parties, including NECA, will be injured if NECA is required to adhere to the

requested stay. NECA may proceed with its cost analysis of other carriers and return to

Moultrie’s cost analysis after the Commission has the opportunity to rule on Moultrie’s

accompanying Petition for Declaratory Ruling.

D. | Grant of a Stav in this Matter Is in the Public Interest.

10. It would be contrary to the public interest to require a small carrier, in fact any
carrier, to be punished by inconsistent Commission rules. Clarification of the Commission’s rules
is required. If Moultrie is not allowed to use its 1997 cost study, it will face a considerable
economic loss, and that economic loss would have to passed on to Moultrie’s rural customers.
It would be inequitable and against the public interest for the FCC to allow NECA to proceed with
its arbitrary interpretation of the Commission’s rules and require Moultrie, and necessarily 1ts

customers, to forfeit the financial benefits it sought to gain through its affiliate transactions.



al. Conclusion.

11. Grant of the requested stay in the instant matter is necessary and proper. Moultrie

has met the Commission’s requirements for such a grant. Therefore, Moultrie respectfully
requests that the Commission grant this Motion for Stay of Section 69.605 of the Commission’s

rules until the Commission has the opportunity to review Moultrie’s accompanying Petition for

Declaratory Ruling.
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Moultrie Independent Telephone Company
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CERTIFICATE OF SERVICE

I, Tracy L. Trynock, hereby certify that on this 29th day of March, 1999, copies of the
foregoing "Motion for Stay of Section 601.605 of the Commission’s Rules” have been served
by first-class United States mail, postage pre-paid or by_hand delivery upgon the following:

Lawrence E. Strickling*

Chief

OFFICE OF THE BUREAU CHIEF
Federal Communications Commission
Washington, D.C. 20554

Kenneth P. Moran*

Chief

ACCOUNTING SAFEGUARDS DIVISION
Federal Communications Commission
Washington, D.C. 20554

Steve Bowers, President

Moultrie Independent Telephone Company
111 State and Broadway

Lovington, IL 61937

Larry Dale Van Ruler

ITC

4775 Bamnes Road

Suite M

Colorado Springs, CO 80917

Kathleen Kaercher, Esq.
OPASTCO

21 Dupont Circle, NW
Suite 700

Washington, DC 20036

* denotes hand delivery
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John Rose

OPASTCO

21 Dupont Circle, NW
Suite 700

Washington, D.C.

Roberta L. Alvir

National Exchange Carriers Association
8725 West Higgins Road

Suite 444

Chicago, IL 60631

General Counsel

National Exchange Carriers Association
100 South Jefferson Road

Whippany, NJ 07981

Mane L. Gulliory

National Telephone Cooperative
Association

2626 Pennsylvania Avenue, N.W.
Washington, D.C. 2003~ " "7~
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+a2151 FROM:NECA ._.IDWEST ID:68@03. 4022 FPAGE

March 12, 1999

To: Larry VanRuler (ITC) via fax
Steve Bowers (Moultrie) via fax
John Boehm (NECA)
From: Roberta Alvir (NECA)
Subject: Moultrie Telecom. 1997 Cost Study Re-run

Pr.36.2
“In the case of property rented from affiliates, the property and related
expenses are included with, and the rent expenses are excluded from, the

“telephone operations of the company making the separation.”

On Mearch 1, 1999 I provided you with documentation (FCC Pt. 36.2)
showing that Moultrie’s 1997 Cost Study was not prepared in accordance
with FCC Rules and Regulations. A revised 1997 Cost Study must be
submitted to NECA and POOLED before March cost lock. *

The revised study should :
B REMOVE lease costs
B INCLUDE property and related expenses

* If a Cost Study reflecting compliance with the aforementionéd FCC rule
1s not received before March 25, 1999 - your 1997 settlement amounts will
be overridden and will revert back to 1996 amounts.
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